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Honorable Robert M. Tomlinson, Chairman
Senate Consumer Protection and Professional Licensure Committee
362 Main Capitol
Harrisburg, PA 17120

Re: Regulation #57-252 (IRRC #2569)
Pennsylvania Public Utility Commission
Implementation of the Alternative Energy Portfolio Standards Act of 2004

Dear Senator Tomlinson:

On January 12, 2007, we delivered our comments on the above-captioned regulation to
the Honorable Wendell Holland, Chairman, Pennsylvania Public Utility Commission.
Because the General Assembly had adjourned sine die, we were precluded from
providing you with a copy at that time.

Enclosed is a copy of our comments. If you have any questions, please contact me.

Sincerely,

Kim Kaufman
Executive Director
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Executive Director
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Comments of the Independent Regulatory Review Commission

Pennsylvania Public Utiliiy Commission Regulation #57-252 #RRC #25e)

Implementation of the Alternate Energy PorMbWo StandaNs Act of 2004

January 12,2007

We submit for your consideration the Wowing comments on the proposed mlemaking
published in the October 14,2006 fg/iwrWwMWa ZMWw. Our comments are based on criteria in
Section 5.2 of the Regulatory Review Act (71 P.& § 745.5b). Section 5.1(a) of the Regulatory
Review Act (71 PS. § 745.5a(a)) directs #Penn«yivani* Public Utility Commrssidn Q*UC) to
respond^ all iwmmiei^r«Wved6omu^or any o ^ ^

Note; The section numbers used in this document are coasis&nt with the cem#*dn published in
the October 21,2006 f *MM#w*W a d W * (36 P&B. 6409),

1. Section 75.61. EDC and ECS obNgaHona. - Economic impact; Need.

Subsection (f) states:

EDO; shall provide monthly reports to the pm#mA admMsWtpr documaAmg
total deh'veoes of electricity t» aH reWl e W f k customers widnh meir service
tbrritory. Separate tBW&shall b\kreported 6>r eac)i load serving enAy * t i ve ui
the EDC's service territory. Repo^ahai lWiauWWtou^piogrAm
Wimnistrator wimin 45 days 6om the end of each moatb.

In the Preamble, the PUC states Subsection (*) "pmposes a new standard for the reporting of
monthly retail sales data...." The PUC asked parueg to identtry technical limitations and
whether estimated data could be used. Commentators stated some companies would have to
provide estimates to meet the 45-day requirement and others requested an extension of the
45-day period.

It is questionable what value m#e r^ppirt) WM M # i f (hey ajcnowntto a series of estimates or
hurrjed eject ion of dam solely for Ae purpost of meeting me 454i&y dim#u#. Tte PUC
should work closely with the coihmmtaiors iq develop a reporMnig process that will poduce
timely and reliable data. Additionally, the PUC should explain how the data will be used.

The PUC has not provided any cost estimate of the reporting proeedure. What is the estimated
cost of these reports for the EDCs? How do the benefits of these reports justify the cost?

#%o mwar rgpwf?

Why does Subsection (f) apply <*# % EDCs?



11**8% "load serving emirity" is vague. T^regWa^nsho#lWwde$defWti0n6fMoad
serving entity,"

2. Secdon 75^2, Fed and Awhmelogy shmdank k r aRgrmaWve em*rgy wmrcea. - StatuWry
amtborNy; Comsbtemcy wkh **ahWe; Need; Reasonableness; OarWy

The Alternative Energy Portfolio Standards Act (73 P.S. §§ 1648.1 to 1648.8) (Act) discusses the
robs of the PUC and the Department of J^yimnmemlPMtection 0EP). Specmcally*
73 P.S, § 1648.7 Wef(^M*cy r a p # # M # , addWes Ae roles of the two agencies as Mows:

(a) CommWon resp#AWb#de&^The commission^ill cmry out the
responsibilities delineafed wlAih thla @A. The conimWon ako snail in
codperadon with (he department, conduct an ongoing altemadve energy
resources pWning assessment for ay&Commomveal±....

(b) DepwtmeiW re@pqba:bUld#.--The depariment shall eosore diat all qualified
alternative energy source* meet all applicable environmental standards and
shall veriry that an alternative energy source meets the standards set form in
sections.

(c) Coepamadoa beWeem commbaWm #@4 (kpaytmmxt.-Th$ commWon and
^ departmeo* shall work coopeWvely to monitor mep^rformance of all
aspects of # 3 aci;,...

Section 75.62 of the PUC's proposed regulation mtefprets Section 2 of me Act. We recognize
thai the PUC must ca i^ out the re#nsiWlities delineaW in the Act under 73 PS. § 1648.7(a).
However, thg de^mtion of ̂ altemadve energy sources" in Section 2 of the Act (73 PS, § 1648J2)
contains environmental assessments such as Subparagraph (5)(iii) which requires any
incremental development of low-impact hydropower 0 provide "an adequate water how for
protection of aquatic Ufe and for s e & W elective fish passage."

The Act (73 P.S, § 1648.70))) aasigm DBP t w re^mbOiHes; Bfst, (o i # ^ spw%% m #
eWronmental sjahdard% and second, *o **verify^ that am 4dGm**tb* emrgy @WM* meets me
standards set & r # m the d # # 6 A of W phrase % S#Qon 2 of the Act (Bmphads added.)

DBP-s responsIbilMy is to verify compliance with the Act, not with the PUC-a MguWoa- We
find it distressing (hat t)EP has submitwd several comments on this section in disagreement with
the PUC's interpretaticai of the Act, These divergent views will compound the difficulty of
approving alternative energy sources. The Act's provisions quoted above mandate cooperation
between the PUC and DEP. How has the PUC attempted to resolve these dif&rsnces? Has the
PUC entered into a Memorandum of Understanding QdOtl) with PEP?

la conclusion, weques##wjbe^S$c#on7$.62 of &ePUCr^gwWkmcouldbe osedor
enforced. T i * PUC shoiiW#e#SeWoh 75.61 ^ # P U C decides not t o * ) so, it must
explain its aWhority to mcWe an WmrpretatMrn of Secdoa 2 of me Act b regtuatioo* specifiWy
me defmidoh of ̂ akenWye energy so#ce$" uM»f 73 P.S, $ 1648J2 and to em%ce mis
pmvision.



I f me PUC believes it is within its jurisdiction to implanent Section 75.62, we have (he
Wowing additional concerns:

Thes&Mida#d6Gna&Maof"VUta%w#9e<%sqsy9Qun%af]k%pasvwIbdkdk&am&ntdkK"tbctaRn
shall include the Wowing existing or tew sourceg...." Paragraph (5) relating to low-impact
hydropower includes five Umitationg regarding **sueh inerem«mW hydroWectiic development^
bthePieemWe^mePUCeKplains;

For low % * c t hydropower, we pbserw that me stmikry defmWon reWcts
q^mMOWhm to "Incmmanta*" developmenL We intRpret this language to find
thatmeActWtseUgibili^touSosefacUitlesp
Fdxuary 28,2005 (le., the Act's effective date) or capacity additions or
ei%aewQo<%pikiy)oov%niu:ntsik>]%MaEKlstuig]plan($ tb#weM:implemmk%i on or a&er
February 28,2005. (Emphasis added.)

Hence, the PUC included Section 75.62(aX4X0 which limits low^iimpacthydropoww sources to
thoae pemntted or implemented "on or aAer February 28,2005 " Commentators argue that
Section 75,62(aX4)(i) is incoiWstent w # the Act aiW should be ddeted. We agree that the Act
can be read to allow all ^e»ktwg or new soutcea" md oaly Imposes (he #@ i i iniWom on
*%wmteBWm#onmehial development," TMPUC ghouW explain why & Is proper to impo*
this time limit on all low»Wp&&hydropowef. The PUC should alsoexplain what sources would
be excluded by this limitation and the impact of this limiWon oa those sources being excluded.

A commentator noted that Paragraph (a%7) of the regulation substantively d i#rs 6pm the Act
(73 P.S. § 164&.2, definition of "alternative energy sources,̂  Paragraph (@)). The Actmcludes,
but is not limited to methane rrom anaerobic digestion. $pecii6caliy, Ihe Act states that
biologically derived me*W*#& " * b # W u d * m ^ anaerebW digestion of organic
materials. ^ # n p W k a d & ( L ) Hpw6\^the$ggAL^^
anaerobicdlges^qn. i W « ^ a d M s h c ^ b e a m e i i W t o a # w m ^ ^
eomisbwatwiththeAcl

large aazb ^d^oipower

Commentators suggested mat a croas-mfematce to Paragraph (a%4) should be included in
Paragraph (b%l). We agree that the Act (73 P.S. § 16482, definition of "altanatiYe energy
sources," Paragraph (4)) cwss^r^rences *^i^uiipement9 of low-impact hydropower under
paragraph (5)." To be consistent with the Act, we recommend adding a cross-feference to low-
imr^thydrnpowerrequWmentemm^

The Act (73 P.S, ^ 164@ ,̂ D # i i t k n of ̂ AJWiative Ene*%y^owce*'' Paragraph (10)) d W #
(hat m addition to the waste coal defined in the A<% q&w was*e coal combuatipn is bcWed
whmit meets "alternate eligibility requirements e***bU*hed by MgulmAm." (Emphasis added.)
Section 75.62(b)(2)ofthe regulation states:

.. .Applicants may petition for waste coal from nonpermitted sites to be qualified
for alternative energy resource status. The Commission may grant the petitions at
its discretion.



We have two concerns.

First, the Act does not specifically designate the PUC as the agency who would promulgate this
regulation. I f the PUC elects to put a provision in regulation to establish alternate eligibility
requirements for waste coal, the PUC should explain why it is the proper agency to do so given
the Stetujory provision Aw DEP to verify a source meets Section Z of Ibe Act (73 P.S. 1648.7(b)),

Second, thepoaion of Section 75.62(b)(2) quoted above does not establish requirements by
re^uWonasdireetedbytheAcL ThisapjiroachwonMaUowthePUCtobypassmefbrmal
regwlatory review pfocess and the laws that govern the promulgation of regulations. I f the PUC
proceeds wim promulgation of mis provision, it needs to establish specific alternate eligibility
requirements in the regulation.

The Act (73 P.S. § 1648.2, definition of "alternative energy sources," Paragraph (12)) describes
demand-,side management as "copsWng of (he management of customer consurnptiqn of
ekctridty or A * demand 5 * electricity.,. .* the reguWdm dif&rs by describing 6%m&nWda
managementas^econseryWonofeie<MHc^ We recommend amending the MguW
be consistent with the language of the Act

Paragraph (b%4) quotes the Act, but is vague. The regulation is not clear regarding what
constitutes "small-scale power" or ̂ useful thermal energy " We recommend replacing mis
provision with quantifiable terms.

3. Section 75.63. Al*«m*$*ve emtrgy system qu*H(k*Ooa. - Consistency wMh sWwtt;
DqpUcmAon; Reawmmbkmws; Cla:#y,

The Msesmeat of aa a#l icat i# en%gy system siaiw involves multiple
assessmgntsbythePUCandbEP. tMreguWomdoesnotprovi&atmTg&gmerbrrev^
me application by eimer agency or specify how the two agencies will coordinate their respec&ve
reviews. These are vital considerations for those trying to get an alternative energy source
qualified and included in the percentage of retail sales. We recommend that the fmaMbrm
regulation specify the #meframe for review of applications and how the review will be
coordinated between the PUC and DEP.

Tmssabseodoarequb^i^
progiamadmWaWof, W a n y d h e r p ^ ThbpmvMon
should require* sUbmittal to W oooslsW w # its d#es in 73 f.S. § 164@.7(b).

Subsections (c), (e) and (f) begin wim me phrase "A facility shall be qualified... / Given me
many requirements, consideratipns and application procedures in the Act and these regulations,
this definitive statement is inaccurate. We recommend amending these subsections to cast their
provisions as a requirement for qualification.



Under 73 PS. § 164&4, the Act states;

. Energy derived only from alternative energy sources inside (be geographical
boundaries of this Commonwealm or wi(hln the service territory of any regional
transmission organization that manages the transmission system in any part of this
Cornmonwealih shall be eligible to tneet the compjiance requirements under this

It is not clear what this subsection of the regulation provides in addition to the provisions in
Subsection (c). The PUC should explain bow Subsection (d) Is consistent with the Act and why
itisneededin*lditiontdSubsecu<m(c).

Consistent with our comment on Section 75.62 regarding the role of DEP, this subsection should
include the requirement that DEP must verify the alternative energy system **meets the standards
set forth in Section 2?' of the Act. See 73 P.S. & 1648.7(b).

We question the authority of the PUC to require the alternative energy system applicant to
provide infbrrqation to DEP or enforce this provision. We agree with DEP's comment that mis
subsection should be deleted,
&WcdoM(%)

Under 73 P.S. § I64&?(b), DEp has the aespoMWUty to ensure A a all qualified alternative
energy sources meet #11 applicable envmamental standards and to verify W a n akomative
energy source meets the standards set fbrth m Section 2 of the Act We have four concerns with
this subsection.

First, under what authority would the PUC hear or determine "major violations of errvimnmental
regulations" that cause "significant harm"? Ako. how can the PUC suspend or revoke status for
failure to comply with Section 75.62?

Second, at what point would the PUC take action? There art many levels of review and appeal
thateaaoccurafWDEPlssuesacomplWctorderorpenaiiy ThlsproviskmsWuMaUow
akerdative energy system status to be ̂ revoked only aRor th^Enviromiental Heanng Boanihas
issued a ruling.

Third, this subsection is vague. Specifically, 1he terms "major violations'' and "significant harm
to the environrnenr do not provide clear guidance on (he scope or seventy of violation mat
would result in revoking status. Revocation of alternative energy system status has many
implications for compliance with (he Act and in most instances would not be the fault of the
EDC or EOS who must ultimately comply. As one example, could a violation unrelated to
energy produch'onr#j^mrevpca^n? T^rfguWoaneeds#rAWdecleaf guidance
regarding what drcumstances wduld result in rwe#% abernative enerjgy system status.

Finally, the PUC and DEP must clearly deliaWe how they will carryout their #Ies in
cooperation as mandated by the Act under 73 P.S, § 164&7(c). This couldixi done by a MOU.



4. SeeWen 75.64.Alternative energyend*ceftUkation.-Clarity,

For clarity, this subsection should include a reference to demand-side management.

The PUC shouMexplam its determnation that credits may becertiGed from the date of the Act*s
passage on Noveimber 30* 2004.

This subsection includes thephra^ *"...un4er ^andardsapprovW by (he Commission." Where
aM how are these procedures embHshed? TheysbAuldbe set forthm the fwal-fbrm regulation
or a cross-reference to the appropriat@ provisions shbWd be added.

5. Secdmx 75.65. ANtmadve emergy credit program* admlmbtrator. - Statutory aWhoriiy;
ReMomablemew.

Many cAmmentaWrs m # w concern wim the Wetoat toe DEP k ^ven under this section. We
abo have a concern with this, wmth is e]q*SWimd$f Se#iim 75.62. 8|peclGoa]|lŷ  we question
how the provisions in Paragraphs (b%5) and (6) are oonsistdnt With 73 P.& § 1648J(b). Algb.
Paragraphs (bX4), (5) and (6) are not clear regarding (he process and tmxe&ame expected A@m
DEP in order for the PUC to meet the obligation placed on the program administrator by
Paragraph (b)(8) to complete review in 30 days. The PUC should provide its authority and
dearly state its reasoning behind these provisions that delineate DEP's involvement with the
program administrator. Additionally, the PUC should explain how the process used to develop
these procedures meets 73 P.S. § 1648.7(c).

Subsedipn # ( 2 ) pwtUnef&e program aAnW$trator'& du&8^d& regWto the noiMX3i#caMm
of aUernaWmargy cWh% (AEC& C # 0 # W # W@ 4ueW<#ed wWber this sub*ec#on
would permit credits purcha@e& in me voluntary market to be **doubk w v n W or be used to
satisfy me p o r # ^ s W W . T!w PUC should expWnMwdoubb county is preveiW.

6. Section 75,66. Alternative eosjipliance payments. - Reasonableness; Clarity.

The Office of Small Business Advocate (OSBA) states (hat if the program administrator is
compensated under Section 510 of the Public Utility Code (66 P*&9, g $1^), the EQSs would
be exempt from paying the compensation. OSBA suggests that the program administrator be
compensated through a fee system apf h'cabkto both jgpq$ anji EOSa. Why didn't the PUC
impose admmiaWve fees as allowed under 73 P.S. § i648.1(eX9)?

Under Subsection (e), what are the "procedures and standards proposed by the Pennsylvania
Sustainable Energy Board"? In the final-form regulation, the PUC should add a cross-reference
to these procedures and standards approved by the PUC.



j4/ferM#fi% c#*|p/Wee/%#**#?#

Commontators suggest that the alternative compliaW payments (ACPs) mentioned in
Subsection (f) sbouWWiwedtosubsidizeprojects (wmmesameTier. Wexamp%Tier I
ACPs should be used to subsidize T ie I projects, Tier HACPs should subsidise Tier A projects
and solar ACPs should be u*d to subsidize solar projects. How will (hese funds be used to
comply with 73 PS. § 1648.3(g)?

7. Section 75.67. General (brce majeure. - Consistency wlA statute; Need; Cknly .

OSBA has a concern with how EDCs could be af&cted i f they mter into long-tarn contracts
duHng which forge tnajeyre wpWd 9xist in one year but no* in subsegumt yearn of the conttacl
Is this handed to limit Ae uHllzatioh of long-term contweis by EDGs? The Pt% should clearly
state how if jntepds EDCg lo handle Wg^tamcontfacts wbm &fce # # u r e exists durfog one
year of the eonA^tahdnj^ mother*.

A commentator is concerned that AECspufchasedpnor taa Gndingbf 5«%e majeuM; wil l be
unrecoverable. This section should be amended to clearly sWe whether a Gnding of force
majeure will render the cost of AECs, purchased prior to such a fmding, are recoverable,

& SM8om7&6&SpecM&n*ma jaw&-Cbn^^

"Force majeure" i& de&ed in 73 PA $ 164&.3. It cam be invoked %xm P W mtdatrve or upon
the request of an EDC orEGS. The PUC has 60 dayaw detemdoe i f altwiaUyeenc^ sources
are available in suAcient quantity &r EDCs and EGSs to m # Aejf # ( ig# i W u$d*r # e Act
We have the following concerns wim iWtatkms mmlbaaaion of me n%uWon,

ZfMffaf/ow fo f CAT w f jfWu%,/br(* MMgewe

Subsection (a) Hmits filing for force m%eure to a PUC fmding that force majeure does not exist
for all three categories (i.e., Tier 1, Tier 2 *nd photovoltaic). The Act is far more flexible and
allows force majeufe for any circumstance when the EDC or EGS cannot meet their obligations
under the Act. Also, there is no limitation in the Act related to a PUC predetermination or
category. Since these UmWons are not in the^ot, they shouM bedeleW ^

Sq#ectipn (a) Ihnitg fUing W Arnce majeur$ W^, ..withW&daysof the ooneWion of a
repoiiingpenod...r TJWslirnitationlsnotinAeAct. Whyisitajppropjnateandneededin
regulation?

This section establishes provisions for a "special fbroe majeure." Section 1648^ of #e Act
defines the term "Force majeure" but does not include "special" force majeure. The PUC, the
EDC and the EGS all have equal standing to begin me process<>f determining whether 6)rce
majeure exists. We see rAneW forme tem special" w #



9. Section 75.69. AReraativ* ene^co#t.wtovwy.-#k*iw#*Mtmew; €&wr#y.

Cbgf recovery mec&zmipmf

TheOfBoe of Consumer Advocate believes that there should be consistency between cost
recovery mechanisms used for altematjive and traditional sources of energy purchased to meet
the default service load in order to avoid complication and to ensure that these procurement
processes are not conducted separately. The PUC should consider making these cost recovery
niechanisms comparable to each omer.

10. SeetWh 75 70. AHmaadve e#«ngy m a r W Wtegrby. - R#*mmmWea«W{ Oa*i*y.

In the Preamble to the proposed regulation, me PUC requests comments mat will help it to
determine how EDCs and EOSs are to distinguish between "traditional and alternative energy
offerings/* C^nmentaWM have of&red numerous suggestions. In its response, the PUC should
describe how it chose the method used in the final-form regulation.

11. Section 75.71. BWdng of alt*rn*tiv* energy credits. - Consistency wi*h statmte;
R*aBon*bkne*B; Clarity.

We have two recommendations A* mis aectioit.

FW» #e & W - ( W i r e # k ^ n should ckady set forth thewtrictioiis on the banking of AECs
and pfbvidt a detailed 4a#anWon of how those fesMctkms m e * the Act. in the Pmamblaaf the
proposed regulation, the PUC solicits cwnmeAb on this section that will help it interpret the Act
withfegard to the banking of AECs, OSBA asserts ̂ atthe Act allows the counting of AECs
ansmg out ofgeneWon by facilities subseqi^nt to the cq# Other
commentators stats that they would like to sec bankWg of AECs to occur in dme periods ranging
from two to Gve years.

Second, the PUC should clarify me reactions under which banting of credits can occur during
a cost-feobveiy period. Comme#aors have ieqweaW <h# ##s @*cAwtate that any AECs mat
meet the equipments of me Act can be used wimm the time waits se t# th in # fsguMiQn.
We Wl l ev#ua# the PUC's response to A*@e cqncemg.

1%. Sectkm 75.72. ANenwdve energy twWt N@#ry. - CkHQr.

Under mis subsection, what are "the rules, policies, and procedures of the designated alternative
energy credit registry that the EDCs and EGSs must comply with? The PUC should clearly
state what these policies consist of and provide a cfoss-reference to these "rules, policies, and
procedures."


